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SUPPLY AND WARRANTY AGREEMENT 

 
THIS SUPPLY AND WARRANTY AGREEMENT (the “Agreement”) is made and entered into as of the date of your order, (the “Effective Date”), by and between MID-CONTINENT 
INSTRUMENT CO., INC., a corporation incorporated under the laws of Texas with a place of business at 9400 E 34th St North, Wichita, KS 67226, USA (“MCI”); and you as a party 
ordering products from MCI, (“Purchaser”).  MCI and Purchaser each are a “Party” and together they are the “Parties.” 

 
 

Your acceptance of the terms of this Agreement is completed by the earliest of (1) the opening of the 
packaging containing this Agreement, (2) the acceptance of this Agreement by ordering products from 
MCI, or (3) by the acceptance and use of products shipped to you by MCI. 
 

NOTE:  If you wish to decline the terms of this Agreement, please immediately return the products you 
received to MCI at the address provided above. 
 

 
IT IS AGREED as follows: 
 
1. DEFINITIONS 

“Products” means those cells, modules, or battery system components referenced or listed in this Agreement or any amendment to this Agreement. 
“Cells” means nano-phosphate, lithium-ion, battery cells manufactured by A123 Systems Inc., or manufactured by A123 System Inc., and then modified, tested, or improved 
by Mid-Continent Instrument Co., Inc. 
“Modules” means a collection of “Cells” welded together and provided with or without the electronic circuits necessary to ensure compliance with the product use 
guidelines. 
“Price” means MCI’s selling price for a Product as referenced or listed in this Agreement. 
“MOQ” means the minimum order quantity of product, cells, or modules as set forth in this Agreement that the Purchaser must purchase at any one time. 
 

2. RESPONSIBILITY OF THE PARTIES.  Purchaser agrees to fully follow all of the current guidelines as described in Exhibit A, attached hereto. Exhibit A may be updated from 
time to time at the sole discretion of MCI. MCI shall provide the then-current version to the Purchaser upon request.  Notwithstanding, nothing in this provision shall be 
deemed to increase MCI's obligations to Purchaser.  Further, Purchaser shall not resell Products without first integrating them into one or more of Purchaser’s aerospace 
products. 
 

3. ORDERING PRODUCTS 
3.1 Risk of Loss. Risk of loss of Products sold or licensed hereunder shall pass to Purchaser upon delivery to the carrier at the FCA manufacturing location shipping point. 

 

3.2 Discontinuance of Products.  All programs, styles, parts, and accessories for Products are subject to change, revision, modification or discontinuance by MCI. MCI may 
act to discontinue the Product with no less than one year notice with no reduction in supply relative to the prior year and the reasonable opportunity to negotiate an 
end-of-life purchase.   

 
4. PAYMENT TERMS.  Product orders shall be prepaid.  MCI reserves the right to cancel or suspend any outstanding contractual obligations and/or suspend deliveries until all 

past-due payments have been made.  In addition to the foregoing, MCI reserves the right to set-off any payments that may be due and owing from MCI to Purchaser under 
separate agreements in the amount of all past-due payments that have not been made by Purchaser under this Agreement. 
 

5. INTELLECTUAL PROPERTY 
5.1 Products.  All patent, copyrights, trade secret and other intellectual and industrial property rights in MCI’s Products and Documentation are the sole and exclusive 

property of MCI and or its suppliers, and Purchaser shall obtain no ownership, license or other interest therein by virtue of this Agreement.  Purchaser shall not, and 
shall not provide any Product to a third party in order to, (a) modify any Product; (b) disassemble, reverse engineer, or otherwise attempt to discover the chemical 
and/or structural makeup or the manufacturing process of any Product; nor (c) remove any proprietary notices or labels on any Product or Documentation.   
 

5.2 No License.  Nothing herein shall be deemed to grant to convey or confer upon Purchaser, Purchaser’s customers or any other third party a license, express or implied 
under any patent rights, copyrights, trademarks, registered designs or other intellectual property rights of MCI or its suppliers.  Including without limitation, any rights 
covering or relating to any combination, machine or process in which any Product might be or is used or for any product of which any Product might form a part. 

 
6. CONFIDENTIALITY.  The parties acknowledge that, in connection with this Agreement and their relationship they may each obtain information relating to the Products or to 

each other’s information, including technologies, intellectual property, employees, suppliers and customers, which is of a confidential and proprietary nature (“Confidential 
Information”).  Such Confidential Information includes, but is not limited to, trade secrets, know how, inventions, techniques, processes, schematics, data, customer lists, 
financial information, and sales and marketing plans or information.  Purchaser shall at all times keep in trust and confidence all such Confidential Information. 
 

7. INDEMNIFICATION. Purchaser agrees to protect, defend, indemnify and hold harmless MCI from any and all third-party claims (including but not limited to products liability 
claims, design defect claims, manufacturing defect claims, and failure to warn claims), liabilities, losses, damages and expenses (including reasonable attorneys’ fees) to the 
extent such claims, liabilities, losses, damages and expenses result from injuries or death to any person or damages or losses to property are caused by Purchaser’s product 
or services or Purchaser’s negligence or wilful misconduct. 
 

8. WARRANTY DISCLAIMER; LIMITATION OF LIABILITY 
8.1 Scope.  The following warranties and disclaimers in this section shall apply between MCI and Purchaser.  

 

8.2 Warranty.  Products are warranted to be free from defects in material and workmanship when installed and used under recommended conditions and to perform 
according to the requirements of their individual specifications.  Any defect, malfunction, or failure, of a Product caused by damage (not resulting from defect or 
malfunction) while in the possession of a buyer, or unreasonable use (including failure to provide reasonable and necessary maintenance), shall not be covered by this 
warranty. The duration of this warranty for the products, cells, and modules included in this agreement will continue for six (6) months from the delivery to the original 
purchaser provided that the Products are stored in dry areas and in accordance with MCI’s then-current Product Use Guidelines as set forth in Exhibit A attached 
hereto. 
MCI shall have no liability or obligation to Purchaser with respect to any breach or claimed breach of warranty under this Section 8 if such breach or claimed breach is 
caused by the (i) abuse or misuse of the Products, (ii) failure to comply with MCI’s then-current, Operating Parameters (iii) failure to comply with MCI’s then-current 
Product Use Guidelines as set forth in Exhibit A attached hereto, (iv) use of the Products in an application or environment other than as specified in MCI’s then-current 
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applicable specifications, documentation or guidelines or (v) the modification or alteration of the Products by any party other than MCI or its authorized representatives. 
MCI shall have the right to inspect Purchaser at any time to confirm compliance with sections (i), (ii), (iii), (iv), and (v) above. Purchaser will cooperate fully with any 
inspection conducted by MCI. 
If any Product proves to be defective within the duration of the express warranty, the entire extent of MCI liability under this warranty is limited to repair or replacement, 
at MCI’s option.  The defective product shall be returned, properly packaged, postage prepaid directly to the MCI. 
Examination must disclose a defect to the satisfaction of MCI.  Replacement or repair does not extend the duration of the express warranty covering the original 
product.  Replacements or repairs are warranted for the remainder of the applicable original warranty. 
 

8.3 Notice of Defects.  Immediately upon receipt of Products, Purchaser shall inspect the same.  All other claims, including claims for alleged defective goods, must be 
made within fifteen (15) days after Purchaser learns of the facts upon which such claim is based, but in no event later than six (6) months after shipment of the goods.  
All claims not made in writing and received by MCI within the time period specified above shall be deemed waived.  With respect to any defects incapable of discovery 
until in use, all claims for any damages or losses as a result of such defects shall be deemed waived unless made in writing and received by MCI within six (6) months 
after shipment of the goods or within fifteen (15) days after Purchaser learns of the alleged defects giving rise to the claim, whichever shall first occur, and after the 
expiration of either of said periods, All claims will be handled in accordance with MCI’s then-existing warranty claims process and policy. 
 

8.4 Warranty Disclaimer.  EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, THE PRODUCTS ARE BEING PROVIDED TO PURCHASER “AS IS” 
WITHOUT WARRANTY OF ANY KIND AND MCI DISCLAIMS TO PURCHASER ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, RELATING TO THE 
PRODUCTS, INCLUDING WITHOUT LIMITATION ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR 
NONINFRINGEMENT.   

 

THIS IS THE ONLY WARRANTY GIVEN BY MCI.  IN NO EVENT WILL MCI BE LIABLE FOR ANY INCIDENTAL DAMAGES, CONSEQUENTIAL DAMAGES, 
SPECIAL DAMAGES, INDIRECT DAMAGES, LOSS OF PROFITS, LOSS OF REVENUES, OR LOSS OF USE, EVEN IF INFORMED OF THE POSSIBILITY OF 
SUCH DAMAGES.  MCI’S LIABILITY FOR DAMAGES ARISING OUT OF, OR RELATING TO A PRODUCT OR ORDER, IS LIMITED TO THE LOWER OF 
CATALOG OR CONTRACT PRICE FOR THE SPECIFIC PRODUCT THAT GIVES RISE TO THE CLAIM.  TO THE EXTENT PERMITTED BY APPLICABLE LAW, 
THESE LIMITATIONS AND EXCLUSIONS WILL APPLY REGARDLESS OF WHETHER LIABILITY ARISES FROM BREACH OF CONTRACT, WARRANTY, TORT 
(INCLUDING BUT NOT LIMITED TO NEGLIGENCE), BY OPERATION OR LAW, OR OTHERWISE.  TO THE EXTENT ALLOWED BY APPLICABLE LAW MCI 
EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTY INCLUDING BUT NOT LIMITED TO THE WARRANTY OF MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE. 

 

No other person or business organization (including employees or sales representatives of MCI or TRUE BLUE POWER) are authorized to extend any other express 
warranty on behalf of MCI, either orally or in writing.     
 

8.5 Limitation of Damages.  NOTWITSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE MAXIMUM AGGREGATE LIABILITY OF MCI TO PURCHASER 
UNDER OR IN CONNECTION WITH THIS AGREEMENT, WHETHER ARISING FROM BREACH OF CONTRACT, TORT, NEGLIGENCE, BREACH OF STATUTORY 
DUTY OR OTHERWISE SHALL NOT EXCEED THE FEES PAID TO MCI BY PURCHASER IN THE TWELVE (12) MONTHS PRIOR TO THE APPLICABLE CLAIM. 

 
9. TERM AND TERMINATION 

9.1 Term.  Unless earlier terminated, this Agreement shall commence on the Effective Date and shall remain in force for a period of three (3) years after the Effective Date 
(the “Initial Term”). 
 

9.2 Survival.  Notwithstanding any termination or expiration of this Agreement or any Purchase Order, Articles 4, 5, 6, 7, 8 and 9 of this Agreement shall survive and remain 
in effect in accordance with their terms. 

 
10. GENERAL 

10.1 Force Majeure.  Neither party shall be liable hereunder for any delay or default in performing any obligation hereunder if that delay or default is due to any cause 
beyond its reasonable control, including without limitation fire, flood, act of God, military action or governmental intervention. 
 

10.2 Independent Contractors.  The parties shall be deemed independent contractors for all purposes hereunder.  This Agreement does not constitute a partnership, joint 
venture or agency between the parties hereto, nor shall either of the parties hold itself out as such contrary to the terms hereof by advertising or otherwise nor shall 
either of the parties become bound or become liable because of any representation, action, or omission of the other.  Neither party is an agent of the other party and 
has no authority to represent the other party as to any matters. 
 

10.3 Notice.  Either party may give any notice, request, demand, claim or other communication hereunder using any other means (including personal delivery, expedited 
courier, messenger service, telecopy, telex, ordinary mail or electronic mail), but no such notice, request, demand, claim or other communication shall be deemed to 
have been duly given unless and until it actually is received by the party for whom it is intended. 
 

10.4 Governing Law.  This Agreement shall be construed according to the substantive and procedural laws of Kansas, excluding any Kansas choice of law provisions that 
would require the application of any law other than the law selected in this Agreement, and excluding any application of the United Nations Convention on Contracts for 
the International Sale of Goods.  Venue for disputes arising from this Agreement or torts claimed and based on the subject matter of this Agreement shall be in the 
State District Court of Sedgwick County, Kansas, or the United States District Court for the District of Kansas in Wichita, and the parties consent to such jurisdiction.  
The parties to this Agreement waive venue in any other forum. 
 

10.5 Insurance.  During the Term and any extension Purchaser, at its sole cost and expense, shall maintain products liability insurance that shall include aviation products 
coverage in an amount not less than $3,000,000 per occurrence, and in the aggregate, for liability arising out of this Agreement or use of the Products.  Upon request, 
a certificate of insurance shall be provided to MCI as evidence of the foregoing insurance coverage.  Any such insurance policy shall provide that the insurer will give 
Purchaser at least 30 days prior written notice of any impending cancellation, nonrenewal, expiration, or reduction in coverage of the insurance and Purchaser shall 
either resolve same, or forward such notice to MCI within ten (10) days of such notice from insurer. 
 

10.6 Compliance with Laws.  Purchaser shall conform to (i) all laws, rules, regulations and statutory requirements existing in the Area of responsibility from time to time in 
relation to any Product and its activities in connection with this Agreement (ii) all applicable statutes, rules and regulations of any governmental authority and all 
international treaties relating to the export, re-export, import or release of the Products and any related materials and technical data, as they may exist from time to time 
and (iii) all applicable safety laws and regulations relating to the design and packaging of the Products. 
 

10.7 Entire Agreement.  This Agreement (including the Schedule) constitutes the entire agreement between the parties and supersedes any prior understandings, 
agreements or representations by or between the parties, written or oral, with respect to the subject matter hereof. No amendment of any provision of this Agreement 
shall be valid unless the same shall be in writing and signed by each of the parties. This Agreement may be executed in two or more counterparts, each of which shall 
be deemed an original but all of which together shall constitute one and the same instrument.  This Agreement shall be entered into as provided for above. 
 

10.8 Construction.  The language used in this Agreement shall be deemed to be the language chosen by the parties to express their mutual intent.  The parties further agree 
that the rule of construction regarding the construing of contract language against the drafting party shall not apply to any dispute regarding this Agreement nor to any 
disputes involving any related documents.  No waiver by any Party of any default, misrepresentation, or breach of warranty or covenant hereunder, whether intentional 
or not, shall be deemed to extend to any prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or affect in any way any rights 
arising by virtue of any prior or subsequent such occurrence.  Time is of the essence of this Agreement.  Each party agrees that it has had ample opportunity to obtain 
independent legal counsel regarding this Agreement and any related documents.  Further, each party shall bear its own legal expense related to the drafting and review 
of this Agreement and any related documents. 
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EXHIBIT A 
 

Product Use Guidelines 
 

The following use guidelines (“Guidelines”) apply to the Products that are subject to this Agreement and Purchaser is solely responsible for the consequences of any noncompliance, including but not limited to, 
misuse or abuse of the Products. Exceptions to the product use guidelines that are required for product verification and certification testing shall be the sole responsibil ity of the Purchaser or an end user and be 
conducted in a safe, controlled manner. 
 
Accordingly, Purchaser acknowledges that (1) subjecting the Products to certain conditions or using them in an inappropriate manner can negatively impact performance or create potential hazards and (2) it will 
fully comply with the following Guidelines at all times with respect to the Products: 

 Follow specifications on all datasheets  

 Ensure storage temperature is between -40⁰C and +60⁰C  

 Not incinerate or store cells near open flame  

 Not puncture or rupture cell  

 Not dent or crush cell  

 Not apply a direct short across cell terminals  

 Adhere to  the following welding guidelines when attaching leads if bare cells are purchased  
1. Resistance or laser welding recommended 
2. Meeting with welding consultants is advisable: www.welding-consultant.com or www.ccl.fraunhofer.org 

 If soldering leads, solder must be below 150⁰C limit and applied for no more than 10 seconds  

 Not alter cell packaging in any way  

 Not immerse in water  

 Not remove tabs, if purchased with cells   

 Not charge or discharge outside operating temperature range of -30⁰C to +70⁰C.  

 Follow charging and discharging rates in datasheet 

 All battery systems based on MCI products shall include over voltage protection, under voltage protection, over temperature protection to ensure that the future customers use of the Purchaser’s 
system remains within these product use guidelines 

 Purchaser shall comply with Sections 2.3.11, 2.3.12, 2.3.18, 2.9.19, and 3.3.3, of RTCA/DO-311, “Minimum Operational Performance Standards for Rechargeable Lithium Battery Systems,” for each 
of Purchaser’s products that use MCI’s battery components or products.  These compliance certifications shall indicate that Purchaser’s products have passed the tests associated with these 
Sections of RTCA DO-311.  

 
Purchaser further acknowledges that the following potential consequences may occur if the Products are subjected to misuse or abuse:    

 Cell may vent and will become inoperable  

 Cell life will be degraded  

 Cell performance to datasheet specifications will be degraded  

 Cell may cause burns due to excessive heating  
Purchaser shall provide the Guidelines in their entirety to all end users or other third parties to whom the Purchaser is authorized to market and sell the Products.  MCI shall have no liability with respect to any 
failure of the Products to perform in accordance with their specifications or in accordance with any applicable warranty if such failure results, either in whole or in part, from any use that is inconsistent with the 
Guidelines or any changes or modifications to the Products that are not made or authorized in writing by MCI.   
 

Packaging and Shipping 
 
The regulations that govern the transport of primary lithium (metal) and rechargeable lithium ion (including lithium ion polymer) cells and batteries which are classified and identified 
dangerous goods are based on the UN Recommendations on the Transport of Dangerous Goods Model Regulations. Transport of dangerous goods is regulated internationally by the 
International Civil Aviation Organization (ICAO) Technical Instructions and corresponding International Air Transport Association (IATA) Dangerous Goods Regulations, and the 
International Maritime Dangerous Goods (IMDG) Code. In the United States transportation is regulated by Title 49 of the Code of Federal Regulations or CFR’s. 49 CFR Sections 100-
185 of the U.S. Hazardous Materials Regulations (HMR) contains the requirements that must be met for transporting cells and batteries. Shipping requirements for Lithium cells and 
batteries can be found in Section 173.185.Applicable Special Provisions are found in Section 172.102. These sections provide information on packaging and exceptions for cells 
and batteries while further information on packaging and specifications for packaging can be found in Section 172.101 and section 178. The Office of Pipeline and Hazardous 
Materials Safety Administration (PHMSA) Office of Hazardous Material Safety, which is within the U.S. Department of Transportation’s (DOT) is responsible for drafting and writing the 
U.S. regulations that govern the transportation of hazardous materials (also known as dangerous goods) by air, rail, highway and water. 

 
Lithium ion batteries and cells are classifies and identified as Class 9 which is one of nine classes of hazardous materials or dangerous goods defined in the UN, US and 
other regulations. As class 9 material, cells and batteries must meet UN testing and packaging requirements as well as meeting shipping regulations.  The chart below provides 
a synopsis of the regulations now in effect for both the US and Internationally.  
 

Regulation 
Lithium Ion 
Cell/Battery 

Shipping Classification/Testing Special Packaging/Markings Battery Size 

US 

1.5 grams / 8.0 grams 
Max. ELC(1) 

Excepted / T1-T8(2) Yes(5) Small 

5.0 grams / 25 grams 
Max. ELC(1) 

Class 9 / T1-T8(3) Yes(6) Medium 

>5.0 grams / >25 grams 
Max. ELC(1) 

Class 9 / T1-T8(4) Yes(6) Large (more than) 

International 
<20 Wh / <100 Wh Excepted / T1-T8 (7) Yes Small 

>20 Wh / 100 Wh Class 9 / T1-T8 (4) Yes (8) Large 

 

(1) Equivalent Lithium Content (ELC) in grams = rated capacity (Ah) X 0.3 

(2) All cells and batteries must pass UN T1-T8 Tests. 
(3) Cells and batteries must pass UN T1-T8 Tests and must be shipped as Class 9 hazardous materials unless transported by motor vehicle or rail car. 
(4) Must pass UN T1-T8 Tests and be shipped as a Class 9 hazardous material. 
(5) Packages containing more than 12 batteries or 24 cells must meet certain packaging, marking, and shipping paper requirements. 
(6) Requires Class 9 markings, label, specification packaging, and shipping papers unless transported by motor vehicle or rail car. 
(7) Cells and batteries must pass UN T1-T8 Tests. Cells and batteries that pass UN Tests are excepted from regulation. NOTE: The IMDG Code contains a grandfather clause 

for testing “small” cells and batteries until December 31, 2013. 
(8) Requires Class 9 markings, label, specification packaging, and shipping papers. 

 
 

http://www.welding-consultant.com/
http://www.ccl.fraunhofer.org/
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The material presented here is not all inclusive of the regulations that are required to ship a product. Purchaser is encouraged to review the regulations cited here so that they 
follow proper regulatory requirements. The chart below outlines a process that can be followed to ensure that cells and batteries are shipp ed per the required regulations. 
 
 

Step Number Process step Comments 

1 Design Battery Design battery to ensure it will pass UN Manual of Tests and Criteria 

2 Test Cell or Battery(2) Perform UN testing T1-T8 

3 Perform UN Packaging test All Dangerous Goods (DG) must be shipped in UN certified packaging  

4 Packaging of cell or Battery Pack per regulations 

5 Package labelling(1) Insure that packaging container has all required labelling  

6 Fill out proper shipping documentation Shipper’s declaration for dangerous goods, airway bill etc. 

7 Ship package Ensure that shipping Purchaser can ship DG 

 

(1) The UN numbers and proper shipping names for Lithium ion batteries are: 
 

Proper Shipping Name UN Number 

Lithium ion batteries UN 3480 

Lithium ion batteries packed with equipment UN 3481 

Lithium ion batteries contained in equipment UN 3481 

 
(2) UN Test’s are documented in the UN Manual of Tests and Criteria, section 38.3, and consist of the following tests: 

  Test 1: Altitude Simulation 

  Test 2: Thermal Test 
  Test 3: Vibration 
  Test 4: Shock 
  Test 5: External Short Circuit 
  Test 6: Impact 
  Test 7: Overcharge 
  Test 8: Forced Discharge  

 
For additional guidance on the transport of lithium-ion batteries, go to www.prba.org and follow the links to “Laws and Regulations” then “International”. Here you will find the 
International Air Transport Association (IATA) lithium battery guidance as well as the full text of UN Manual of Tests and Criteria, section 38.3.  

  
 

http://www.prba.org/

